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STATZAILKS CY ISSUES PaSENTESD FOR ALVIE:! 


I. “Shether it wes error for the trial court 

to permit the Govermuent to impeach a caefense witness as 
to metters cullaterai to the ones in issve, through the 
introcéuction cf tne witness’* testimony in a orior trial 
of tne case an. the calling of a reiuttal witness, anc 
to allow the Governsient to arjre che irveacn.ent in its 
Closin, statement when the witness hac. testifies. on no 
matters relevant to tne suvstantive issues beiug triea. 

II. Whetner in a trial for assault vith a 
VaNjJerous weason anc robhery it was errcr for the trial 
court not to sustain as ,cllant's motion for jJucdsaent 
of acquittal bas2e or: tne laci. of substantial evidence 
wneh there was so Eevicence as to the nature of the 
WE@DON USS, Szve tuct it was 2 “roci.", ana where 
there was no eviaence t.at the victim's injury was 
otner than slicit. 


III. ‘thetner it was error for the trial court 
to proceeu witnout the Governient having mace availaiie 
to the appellant, up sor avcelleart's aumanit, a search 
warrant an. affisuvit is: seupsort thereof which the 
Goverment hau taken fron the Cri:inal Clerk's office. 


(Tuis case nas not Leen Lefore the Court of Acpeais 
for taei Sistrict of ColwsLie »revicusly.) 


aap 


ScALS2cNs OF Tt CASE 


Aovallant wes luuicte.. on tay 23) 
crimes of robbery (22 0.€.C. 2¢91) and as 
Gengerous weeech (22 =.c.C. $32), arraigi: 


1567, rleaceé not yulilty, anc tried twice 
| 


1SE7 of the 
sault wits 
a. July 7, 


ren et 


trial (February 12 to 15, iS6€2) was ceclares a mistrial 


on account cf the jury »Seiny unatile to ay 


ree, while 


tne seconu (iarch ill an. 12, 1°€¢&) resultec in conviction 


on Doth counts. sentence, on ilay ©, 1966 
to the wrovisions of the Federal Youth Co 
2S U.S.Cm SoG). 

Jurisciction of this Court is 30 


U.S.C. 1251. 


On the eveniny of siarch ll, 1°27!, Donalc Taylor, 


a Special Police Officer, was on uvty at 


, Was pursuant 


xrrection Act, 


a showoing 


center in the area of Central an< Southera Avenues, 


Southeast 3.C. Closes to 5:37 P.t., a2 ar 
Suith for uisorverly conuuct (fr. 26) ant 


to tne v,oiice for tra:usvortation of tne ¢: 


restea Snernven 
9 lecea & call 


risonen (2n. 2 


While awaiting assistance he was struck on the back of 


tae head by an unknown object anc Ais sun 


was taken. 


(fr. 21-22; Afficavit in swmort of search warrant, 


Exhibit #1, attache. at ed of tuis Lrist 


-) Gfficer 


— = 


tiosrie arriveu shortly afterwar< (Tr. 35) anc throush 
talkin; to Taylor (fr. 35, 37) learne c:at he was 
struck frou bening by ctie «erson allowing another to 
takevhis san. tracsc, Cli«s) tbe 207 ona oe enPDLe te) 
Sherman Ss.ich told Officer :iosrie that the one who 
took the gun was calleu “.ionn” (attacnec affidavit). 
Sa2ith cic not testif:, at tae trial. Relying on tais 
information anu thet oLtaine:. turoujh an uniuentifieda 
informer (attache. afficcvit), Oflicer Hesrie obtained. 
ana executed a search warrant at aovellant's home on 
werca, 16. Nochins wes foun.. Officer Mosrie talked 


to villian Yaru anc Tillian Jackson, emclo:yrees of the 
Seymour Liguer Store, on aren 17 (Tr. 41). There 
vas no testimony as to wi.at Jackson and -iaru tolc 
Mosrie. Appellant was errested on itarch if, 19€7 
(lig ET) om 

tne cefense was alii. Acvellant testifieu 
that ne hac ween in the crea of Central and Soutnern 
Avenues 2t azhout 6:96 Poiite that evenine (Tr. 70), that 
he he. an alterceticn wit Jarre an: then went to ais 
girlfrienu'’s nouse shorciy »sefore ©.3: (Tr. 71, 72). 
Claytne: Taylor, aovellanc’s virlfricn., testified 


that the av»vellert arrives aroun: €:99 or 3:36 (Tr. 141). 


ae 


SUIAcARY OF ARGUAELT 


I. A defense witness, Grace tolliey, testified 


on direct and re-direct on certain collateral matters. 


Some of these tatters were the subject of a lensthy 


lipeacinent attem:t on tne part of the Goverrent 


through the introcuction of inconsiste..d 


stateisnts 


mace at & prior trial an a rebuttal witness. The 


impeaciuzent of a witness on collateral etters is 


contrary to weil settled judicial authority, was pre- 


i] 


jJuGicial to the apsellant, ana the allowance of it 


was error. | 


II. In order to sustain a conviction for assault 


with a aeadly weaoon, there wust be sone) 


Che weason useu Was uancscrous, per se or) 


evidence that 


fron tae 


circusstances of tac assault. In the case at hand, 


there was insufficient evicence for the j 


ury +o concluce 


the weevon usca was .anqerous sar se, ana the only 


eviaence of injury incicate: cuat it was | 


= . * 
slisvnc. 


There was, then, a laci: of substantial eviiuence upon 


which the jurv covls reasonz.ly return a 


guilty, anu thus it wes error for ths tri 


werdict of 


al court not 


to grant appellant's wotion for juaprent of acquittal 


on this ch=orze. 


i 
\ 


III. The Goverrment hax obtainec custoay over 
the search warrant anc effi.cevit issuec in connection 
with this case. A wuuty thus arose to keap the cocuments 
in such manner that it would be availatle for the 
agpellant's use. The Govermicnt “reached this duty 
by uot, returning the .ocument to tie Cler!:"s office 
nor vwroduciny it at tus trial uson appellant's request. 
Such action on the wart of the Governnent »rejuc.icea 
apsellanut in »resentiny his Cceferse, ana it seas error 
for the trial court to »procee.. without the iocuments 


aveiluble to the a»svellant. 


(in reyard to this roint, the attention of 
_the Court is respectfully directed to 

Tr. 27-127, an: Tr. 1598.) 

Oi: Cirect examination, Grace Uolley (sother of 
aspellant) was aslheu. avout che visits ace to her house 
by tne poiice: in connection with this case. She was 
not certaia of ti:e cate of the first visit but thought 
it was ilarcn 16 (Tr. 27). Farther, she statec that on 
the second cccesion tuey searched her home and arresteu 
her son, an. tuat tiat was the l=st tine they cane 
(fr. 100). In reswonse to a leavin. <juestion, however, 
She answere. that tuc police came three tines, the las 


being the tine they arrester iis: (fr. 101). 


— | 


On cross-exaiination she re-affirsaed that the 


first tine police cane was on iarch 1¢, not a Sunday, 
and that Officer iosrie was there each tine the police 


came (Tr. 103). ‘Tuen sno testifiec that | tae »olice cane 
on < Stnuay, Marcha 12, sut thet this was the Second tine 
end was when they arzestec her son (fr. 195, 106). 


Shortly after this; the Goverment’*s attorney aporoaches 


the bench. statec nor intention of capeaching .irs. holley 
tnrough tue ritness’ pricr testinony to the effect that 
tnere were only twe visits by the police) (Tr. 202). 
The Court was of the ominicn that this matter was suc 
that in ,eachwent would be proper (Tr. 119) anc acjournec 
until the transcri>ct was >rewarea. The followin; cay 
portions of Mrs. Hollev's testi -:ony in tl:e previous trial 
of this case wes reac in omen court an: she was 
questioned in reference to it. 
fhe testimony of Grace iclley which is incon- 
Sistent is es follows: Stetenuent erior trial= nolice 
case twice (fr. 121); statetent secor. trial: police 


came three times (Tr. 1°91). Prior trisl stetexent: 


zolice searchea the first tie they cate (Tr. 129; 


second trial state .ent: »olics searchea the seconé tine 


(Tr. 19C). Prior trial state sent: >-olice arrestei the 


~ 
! 
i 


secon tiue taney cxie (Ts. 122, 123): at second trial: 


police arrestec the thiru tine they cane (Tr. i71)-. 


-6- 
Prior trial statenent: police cane the first time on March 
12 (fr, 121 );. statenent second trial: the first time the 
police came was March 16 ( Tr. 17). 

Officer Mosrie was called as a rebuttal witness. His 
testimony was inconsistent with Mrs Holley’s insofar as he 
indicated that he came to her house only two times and was 
never there on Mardh 12, 1967 (Tr, 150), while Mrs Holley 
had testified that the police came three times. (Tr, 101), 

It is well settled that is improper to permit the impeach- 
ment of a witness as to issues collateral to the ones in issue. 
Ewing v. U.S. , 77 U.S. App. D.C. 14, 135 F 2d 633 (1942); 

Ross v. U.S., 374 F 2d 97 (1967); 3 Wignore, Evidence ( 3 ed. 
1940) sec. 1003, Further, the inquiring party is conclued by 
the witness’ answer when the inquiring party's cross~examination 
relates to a matter collateral and he may not later rebut it for 
purposes of impeachment. Ewing, supra. 21; Stevens v. Consoli- 
dated Mutual Isurance Company, 352 F 2d 41; State v. Oswalt, 

62 Wash, 24 118, 381 p 2d jig (1963). 

The test as to whether matter is collateral is whether it 
concerns matter which ‘a proponent would be allowed on his own 
part to prove in evidence independent of the self contradictian 
«-i3e;, if the witness said nothing on the subject. Ewing, supra: State 


v. Oswalt, supra. In ap»lyzng the test, the fact that 


tirg. Holley testified on a matter does not alone nake 


such matter non-collateral. Ewinz, supra. 22. 


The appellant's defense was one of alibi established 


through his ow testimony and that of his girl friend Claythea 
Taylor. This defense would stand or fall independent of whether 
it was shown that the police came two or three ions to Mrs. 
Holley's home, the dates they cane and what Recaroh during thee 
visits, The Government's theory of the occurrence would not 
in any way be affected if Mrs. Holley's testimony stood uncon- 
tradicted. Viewed from either the theory of the appellant 

or the Government, the visits by the police to the) appellant's 
home after the crime occurred were collateral; Mrs. Holley's 
testimony on these collateral matters was itself collateral. 


State v. Oswalt, supra. | 
Some courts, however, have permitted the 3mpeachment of 


collateral matters by findin;, an exception to the “eneral rule 


when a witness has wziven other testinony material to one partys 


of the substantive issues. U.S. v. Borash, 365 F 2a 395 
(1967). Likewise, when the defendent testifies, courts have 
sonetines permitted impeachnent of collateral natters to which 
the defendent has testified since the defendent, sk addition to 
the collateral matters, has testified to other natters nateria 
to the substantive issues of the case. Dition v. U.S. 391 F 2d 
433; U.S. -v. Currey, 358 F 24 90% (2966). 


i 
| 
| 
| 


eis 


In this jurisdiction the case on this point is 
Ewing, Supra. In that case, wiile recognizing the general 
rule wrescribing Lvseachuient on collateral matters, a 
rektuttal witness was allowe:r to testify as to a prior 
incensistent statement of the defense witness who hac 
given ot.:er cestiicny aaterial to the substantive issues; 
Cestiiony which, if Lelicve+!, would nave foreclosex a 
verdict of cauiltr. 

inxs. HOlley's testimony in no way established the 
apvellant’s acefeuse of aliii. No part of her testimony 
had anvtaing to do with the Government's theory of the 
case. It is clear that notiing she sai. woulJ have fore- 
closec a verdict of cuilty if it hac been ielieved by 
tae jury. 

One of the policy reasons uncerlying the rule 
is the prevention of confusion cf issues. iwing, sucora 
2iz 3 “igmore, Evidence (3 e&. 1940) sac. 1012; State v. 
Uswalt, suora. The Governuent, hovever, in closine arqu- 
ment, brought abcut tiu.at very situation that tne rule is 
cirecte= against wy sussestin: to the jury that they 
might use tae inconsistency of iirs. solley's testinony 
of collaterai matters aus a basis for iisbelieving the 
appeal tant waen he salu tuat ae was not tne one who 


assaultei anc robvec Teylor (Tr. 168). 


i 
ie) 
I 


Althoujn no forzal objection was ace to the 
introuuction of the prior testimony, both the appellant 


and the Goverizrent hac agreec previously that it would 
\ 


be best that the etter of the first trial not be brought 


to the jury's ettention (Tr. 5¢). i:oreover, the trial 


judge weighec the metter anc ex»ressecdi his oninion that 


| 
the Government's action woulc be nermissiible (Tr. 11C). 


iis decision in tiis instance was error. 
It. 
(I: connection with this »oint, the 
Court is Girecte to Tr. 39 ané 5c.) 


Wnen determining whether « weapon siould be 
classified es dangerous, courts ave lookc:. to the nature 
cf tne weapon itself or tas circwmictances of the assavit. 
The nature of scme weapons is canverous per se, anc wuen 


this is so, the fect that there is no injury cces not 


lessen the crime from ore of asseult witi: @ uanjerous 


weapons < pistol usea as a club; McGili y. U.S., 106 U.S. 
Peli tele ee get a Olg mone AC (1859); loadec yun 
capable of beiny firec, Peoole v. coed ___ > Cal.Apo. 
___, 34 Cal. Rotr. S54 (1953). Other weavoas, not 
dangerous »er se, nay be hele to be cangerous »y virtue 

| 
of tneir use in @ nartictlar case, as when a serious 

| 
injury was inflicted: ¢.g., a razor, the use of wich 
causec an injury; recuiring fifty stitcics, Josez v. U.S., 


72 US. App. D.C. 324,5235: F 2d 2E6 as33); shoes on feet 


' 
1 
! 


causing serious injury, sieclin v. U.S., 93 U.S.App.u.C. 
G4, 207 F 2u. 33,(1553); caustic acic (ive) causing 
temporary blincness anc severe burns, Tatus v. U.S., 

71 U.S.Anp. D.C. 353, 110 F 2c 555 (1943): vocket Enife, 


injury from which causec victim te be hospitalized anc 


In the case at haw, only Jackson testifies 
seeing appellant strike Taylor with a rock (Tr. 34, 50). 
Tne weanon was not inctrocucea into evidence anu there 
is no testinony as to its supposed size or shape. It 
is comaon hnowlecce that rocks come in all sizes, shapes 
and weights. To describe an object simmly as a rock 
Goes mot in any way give any Lasis for concluding that 
tae particular rock with whicn Taylor was struck was any 
larger or any suialler tian any other rock one might finc. 
Gut it can haruly be saiu that amy or evary rock is per 
sea “anserous Wee On. 

In cases of this sort, wuerc there is no evicence 
as to the guality of the weavon usec, the nest incication 
of wether a wearon is cdanyerous or aot is the injury 
resulting therefrou. wookius v. U.S., 4 Court of Aapeals 
Districe of Colwabia 430, £32 (10S4). ‘Yayior's injury 
in this cas2 was 2 “loss of consciousness*, Sut not 
enough co prevent hin froa feeling his jua beiny taxen. 


(2r. 22) Tunis loss of consciousness iicé not prevent Li:: 


mene = | 
from retaining Sheruan Smiti: es a prisor:r although 
Smith was stiil struvgiiny with Tavior waen Mosris 
arrived (Z::nibit #1). isosrie Gic not call an aabulance 
for Taylor. Taere is no evizence that Taylor recuired 
or receivec mecical treatment. There isino eviuence 
whatsoever of any sericus injury. 

In view of the lack of any evidence of the nature 
of the weapon used anc of the sericusness of the injury, 
there was no substantial evider:ce upon which tne jury 
coulc reasonably rely in finding tne avpellent guilty 
cf assault with a Jangerous we2son. Thus it was error 
for the trial court not to sustain apoellant's motion 


for jucgr:ent of acyuittal. 


EET. | 


(In connection witn tris Seo 3. the Court's 
attention is cirecte to Tr. 23-24, and to 
Expibit #1, attached at the end of this brief. 
The references in the transcrivt to “sench 
Varvant” is @ stistake. TTnos2 references 
shoul= be to “S2arch “arrant".) 


The Goverument reaovecd from the Criminal Clerk's 


office the search warrant anc supvortinz afficavit issue 


2 
in connection with this case an’ mace it ave ilazle to the 
| 
appellant during cae first trial. At the) seconc trial 
the Aestotens U.S. actornevy failec to proguce the cocu- 
ments, explaining that she rac thougnt the Cocuzents 
‘were in ner file but chat aoczrently they hac been 


| 
! 
i 
1 
} 
I 


returnect to the Clerk"s office (Tr. 23). The apreliant 


' 
| 
| 
\ 
I 
| 
i 
i 
| 
| 
| 
| 
| 


-]2- 


insistec tnat he woulc nave to have it (Tr. 23). The 
trial court was satisfici that the Governnent had pro- 
eucec all the docuwrzents it was required to ani orcerec 
tnat the trial »roceeu. 

i Subsequent check at the Crininal Clerk’s office 
revealed that the cocwrcnts were not tiere ana that, in 
the plece in the Cleri:'s file where tuey should be, was 
a receive indicatiny tuat the Goverment renoved them on 
Penruery 13, 19865. Ze Clerk's office has not yet been 
able to fine. them. nem the jovermaent removed the cocu- 
ments a wuty arose that tney keeo the cocuments in such 
manner that it would be available to appellant. U.S. v. 
Consolidated Launcries Corporétion,251 F 26 563 (191). 
The Government coulc have fulfilled this duty by returning 
the cocuments to their proper place in the Clerk's 
office or by having made them available when the apoellant 
recuested then. Uere tiie Government did neither, but 
ratner left the appcilait and the trial court under the 
lasression that the search warrant anc efficavit were 
no longer in the custody of the Government. 

Tie Cocuments woula have been helyful to the 
aefense insofar as they contrauictei tne testinony of 
the complaining witness (favlor), who testified that he 
had made no statexcents tc the »olice in connection with 


the incident (Tr. 25, 27 ). WUoreover, since the 


mbps | 
i 


orocuction of the docusents vas the rigitt of the 


appellant, this Court snoulu be reiuctant to sveculate 
whetner tney covlcd nave keen utilized effectively. 
Clancy v. U.S., 3¢5 U.S. 312, 316, 31 S.Ct. 645, 644, 
S L.ca. 22. 574 (1S61). | 
It was error, <nen, for the crisl court to order 


that the trial proceed witnout the search warrant and its 


surwvorting afficavit veins mace available to the eovellant. 
Co“rcCLUS Toi: 


Due to the afore.entionecé errorsoccurring in 
the trial below, ensellant recuests this Court to enter 
| 
@ judmient of acguittal on the charge of assault with e 
dangerous wzeavon ana to yrant a new trial on the robbery 


cnarzye. Res»ectiully submitted, 


AlDert Philivson 

Counsel for appellant 

(anrointes by this Court) 
358 ~ 17th Street, 0’. 
Vashinvton,) D.C. 29606 
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> Scorch Varrant bo issucd casthowlalng the scimcure of saia 
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Bed sexta, aad cor to bafexo ma this UGS aay of darch, TST - ae 


he 


APETDEVER REL 20 A REQUEST FOR A DISTRICT OF COLUMBIA COURT OF GENERAL 
Sessions SEhRew = T FOR THS ENTIRE PREMISES LOCATE aD AP 103 = 56th STAZER, 


See, eae D.C; CCCUPZED BY A NEGRO, MATES SN aa AS ae o ba 


' 
Donald Laylor, Negro, male, 27 years, a Special Polic el0ificer, caployeed by * 
Commando K-9 Detectives, Ince, located at 402 Washington Pullding, Washington, 
D.C., reports that about 8330 Pm, Saturday, March 23, 1957, while at a 
Avezmme anc Southern, $.E., D.Ce, and ee Sudject (later identified a 
Sherman (mn) Smith, Negro, male, 20 years of oh - 2 th Street, SE) uz aa SLTeSe 


for disorderly conduct, he was ettacked fron rater by 3 3 or 4 Negro, miles, one 

or whom struck him in the back of the head with an unknown object, allowing another 
jecs to exed his os calivex "Smith & Yeas — re xevolver Serial 5 (E3350) Z fron 

| 


| : 


bout 8:35 EM, March 11, 1967, Se the understgncé responded. + to Centred. fve~ 

muc and Southern Avenue, S.E., D.C., for a cali of a “policeman in trowble.” Uron. 

GSrrivel the undersigned observed the ace reamed police officer struggling with the 

otore-montioned Sherman Smith. fhe undersigned een an placing Smith under 
peo Mo Z, SRS 


. , - oe bh hho PPS - “ site 
end essaulie eon: learn ated ches the officer's revoz 
= ‘ 2 teed ae” - 
f he*had deen who had taken the gun. 
=r an atT ea in . ry « = 2 
Monk” who paved the 100 block of 


unadle to San fae y ture pes information 


| 


Qn Monday, March 12, 1967, at ebout &:0O PM, the unée ersitned neceived information . 


=a co! so d 


frea on informans thatthe subject mown as "Monk" lived £% 105 58th Strect, $.E. 


- | 


ee : | ; pac ecto 
In view o2 the foregoing information tho siersigned bas probable cause to belicva: 


thet the above Cescrited revolves is presently located imside the premises 203 e- 


56th Street, S.E., and therefors ro quests that a D.C. Court of General Sessions. :. 
sovoLver which is the 
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INDEX 


Counterstatement of the Case 


The Government’s Case 
The Case for the Defense 


Argument 


I. Appellant should be foreclosed from raising any ob- 
jection to the impeachment of Mrs. Holley as no ob- 
jection was raised in the trial court. Further, the 
Government merely used Mrs. Holley’s prior incon- 
sistent statement to cross-examine her and was “con- 
cluded” by her admissions. Any error by use of re- 
buttal thereafter must be deemed as harmless 


II. There was sufficient evidence to prove assault with a 
dangerous weapon beyond a reasonable doubt. Since 
appellant does not challenge the sufficiency of the 
other charge for which he received a concurrent sen- 
tence this Court need not reach this issue 


Iti. Failure to provide appellant with an alleged Jencks 
Statement which the Government did not have in its 
possession was harmless error where appellant other- 
wise obtained the information from other Jencks 
Statements provided by the Government —-_ 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


1. Was the use of prior inconsistent testimony of Mrs. 
Holley and the rebuttal testimony of Detective Mosrie 
reversible error, where: 


a. No objection was raised in the trial court; 

b. the Government used Mrs. Holley’s prior testi- 
mony only to cross examine and as to that testi- 
mony was “concluded” by her admissions; and 

c. where the case against appellant was such that 
the alleged error could have no possible effect on 
the verdict? 


2. Was the failure of the trial court to grant appel- 
lant’s motion for judgment of acquittal on the charge of 
assault with a dangerous weapon reversible error where: 


a. Appellant does not contest the sufficiency of the 
charge for which he received a concurrent sen- 
tence; and 

b. evidence that appellant threw a rock at the com- 
plainant causing the latter’s unconsciousness 
provided sufficient evidence for the jury to deter- 
mine the question of “dangerousness” of the 
weapon? 


3. Was the failure of the Government to provide an 
alleged Jencks Act Statement, not in its possession at the 
time of trial, reversible error, where: 


a. Information on the statement was revealed by 
other statements given appellant by the Govern- 
ment; 

b. where the defense neither requested a recess to 
secure the statement, nor objected when the trial 
court requested he proceed with the statements 
that he had been given? 


* This case has not previously been before this Court. 
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United States Comt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,993 


KENNETH L. HOLLEY, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed June 26, 1967, appellant with rob- 
bery (22 D.C. Code § 2901), and assault with a dangerous 
weapon (22 D.C. Code § 502), on one Donald E. Taylor, 
on or about March 11, 1967. At his first trial held on 
February 12 through 15, 1968, the jury was unable to 

and a mistrial was declared. At his second trial, 
held March 11 and 12, 1967, before United States District 
Court Judge William B. Bryant sitting with a jury, ap- 
pellant was found guilty as charged. On May 6, 1968, 
appellant sentenced on both charges pursuant to 18 U.S.C. 
§5010(b) of the Federal Youth Corrections Act. 


(1) 


2 


The Government’s Case 


The first witness called by the Government was the 
complainant, Donald E. Taylor, who testified that on 
March 11, 1967 he was employed as a special policeman 
by the Commando K-9 Detective Agency, assigned to a 
shopping center located at Central and Southern Avenues, 
S.E. At approximately 8:30 p.m., Taylor was in the proc- 
ess of arresting one Sherman Smith for disorderly conduct 
in front of the Seymour Liquor Store located there. Tay- 
lor testified that while using a call box to phone the police 
precinct he was hit in the back of the head and lost con- 
sciousness and felt his gun being taken. He testified that 
the call box was located near the liquor store and that he 
had previously recognized the appellant, whom he knew 
only as “Monk” standing with a crowd of ten to twelve 
others in front of the liquor store at the time of the arrest 
(Tr. 19-22). 

On cross-examination,’ the witness stated that he did 
not know who attacked him from behind, and denied mak- 
ing a statement to the police about this case but admitted 
going to the police station with regard to the arrest of 
Sherman Smith (Tr. 25-26). At this point counsel for 
the defense, referring to certain Jencks statements that 


1 Just prior to cross-examining Taylor, defense counsel approached 
the bench for the Jenck’s Statements in the possession of the Gov- 
ernment. The Government gave to the defense Police Department 
Form 168, Police Department Form 251 (see supplemental record 
filed February 6, 1969), and certain other statements made to a 
secretary of the United States Attorney’s Grand Jury Section (Tr. 
22-23). The Government also mentioned that another document had 
been produced at the previous trial, erroneously described as an 
affidavit to a bench warrant, (in actuality it was an affidavit to a 
search warrant), which the Government stated it did not have, and 
assumed had been returned to the Criminal Clerk’s Office of the Dis- 
trict Court from which it had been originally secured (Tr. 23). De- 
fense counsel indicated that he thought he had had it before the last 
trial and that he had to have it, but made no request for a recess nor 
did he make any formal objection when the trial court requested 
that he proceed with what statement’s he had been given (Tr. 28- 
27). 
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had been given to him by Government counsel, asked Tay- 
lor whether he had made a statement to the police that 
he had been attacked by one man and that somebody else 
took his gun. Taylor reasserted that he had made no state- 
ment to the police in regard to appellant’s case (Tr. 27). 

William Herman Jackson was next called by the Gov- 
ernment and stated that on the night in question he was 
employed as a clerk in Seymour’s Liquor Store, and knew 
the complainant Taylor as a guard working there. He 
testified also to knowing the appellant whom he had seen 
around the store frequently and whom he knew only as 
“Monk”. At approximately 8:30 p.m., on that evening, 
Jackson observed a gang of teenagers around Taylor who 
was trying to make an arrest. He stated that he then 
saw appellant pick up a rock, step behind Taylor, throw 
the rock at Taylor’s head, grab the special officer’s gun 
and run (Tr. 28-31). On cross, Jackson indicated that the 
call box was approximately five feet from the store. He 
denied that the assault and the robbery were commited 
by two persons or that four or five others there were 
attacking Taylor (Tr. 32-34). 

The Government next called Detective Arif H. Mosrie, 
who at the time of the alleged offense was assigned to the 
Fourteenth Precinct. Mosrie stated that he responded to 
the area of Central and Southern Avenues, S.E. at approx- 
imately 8:35 p.m., seeing Taylor there. He also testified 
to executing a search warrant at the home of the appel- 
lant on March 16, finding nothing in the home and that 
later on March 18, he went to appellant’s home and ar- 
rested him (Tr. 35-37). 

On cross, Mosrie stated that the complainant did talk 
to him on the evening of the offense at the police precinct 
and told him that he could not identify who had attacked 
him. The detective stated that Taylor had told him that 
he had been “copped” from behind by three or four per- 
sons, and that someone else had taken the gun. Detective 
Mosrie also testified that the complainant never told him 
that appellant was known as “Monk”, that the complain- 
ant didn’t know appellant (Tr. 37-38). 
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—— indicated that he recalled appellant’s mother and Vy) P. 

2 : ad on March 12 ° 

: ule there he spoke with the 
appellant but did not interrogate him at any length, ask- 
ing appellant to tell him where the gun was to save having 
to search through appellant’s personal effects. Mosrie in- 
dicated that he had probable cause to believe that the ap- 
pellant had committed the crime at the time of the search. 
When Mosrie came back to the house with the arrest war- 
rant, he stated that the appellant was arrested in the back 
yard (Tr. 38-41). On re-direct, Detective Mosrie testified 
that Taylor told him that he did not see who had struck 
him or had taken his gun as his back was turned. Mosrie 
stated that on March 17, he spoke with Messrs. Ward and 
Jackson, employees of the Seymour Liquor Store about the 
case (Tr. 40). 

Mr. Ernest L. Ward was the last witness called by the 
Government in its case-in-chief. Mr. Ward who at the 
time of the offense was employed at the Seymour Liquor 
Store, recalled that the appellant was an habitué of the 
liquor store area. The witness noted that on March 11, 
the appellant had been in the liquor store on several occa- 
sions, and that he had seen appellant with someone he 
knew as “Jappo”.? Later that evening at approximately 
8:30 p.m., Ward testified that while Taylor was trying to 
arrest “Jappo”, he saw the appellant snatch the special 
policeman’s gun and run away (Tr. 50-53). Mr. Ward, on 
cross-examination denied having had an argument with 
appellant that day or that he ordered the appellant out 
of the store, or that he disliked the appellant. Ward ad- 
mitted that he did not see anyone throw a rock at the 
complainant (Tr. 53-55). The defense then moved for a 
judgment of acquittal, which was denied (Tr. 64, 66)3 


2Sherman Smith, the man arrested by Special Officer Taylor is 
variously referred to as “Jappo” (Tr. 58), “Gabbo” (Tr. 55) and 
“Jabbo” (Tr. 76). 


?The motion for judgment of acquittal was based solely on the 
ground of alleged inconsistencies between the testimony of com- 
plainant Taylor and Detective Mosrie (Tr. 64-66). 
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The Case for the Defense 


As its first witness the defense called the appellant, who 
related that he had been to the liquor store that day, and 
at approximately 8:00 p.m., had an altercation with Ward 
who ordered him out of the store. Appellant indicated 
that they came to blows and that after they were sepa- 
rated, Ward left the store and went around the corner to 
his car. Appellant stated that he saw Mr. Ward take a 
pistol from his car and came after him. The appellant said 
he retreated calling the attention of the special policeman 
there to what was happening, whereupon the policeman 
told him to go and that he would take care of the situa- 
tion. Appellant indicated that he left the area at approxi- 
mately 8:23 p.m. arriving at his girlfriend’s house, some 
five blocks away, at approximately 8:30 p.m. Holley de- 
nied the charges against him and also denied seeing 
“Jabbo” that night. When Detective Mosrie came to his 
house some four days later, appellant stated that the de- 
tective told him that if he did not come up with the gun, 
he would be charged with robbery and assault and with 
robbing a bus driver (Tr. 69-74). The Government on 
cross-examination elicited that while Sherman Smith was 
not a friend of appellant, he was an associate of his (Tr. 
76-77). Appellant also related that he found out on March 
12, that he had been implicated in the assault and robbery 
of Taylor when a captain of the special police came to 
ask about the pistol. Holley stated that the captain told 
him that if he came up with the gun, nothing would hap- 
pen and the police would not have to become involved. 
Holley stated that his mother heard this entire conversa- 
tion. Appellant also reiterated that he arrived at his girl- 
friend’s house from the liquor store at 8:30 p.m., and that 
he did not run to get there (Tr. 91-94). 

The next witness for the defense was the mother of the 
appellant Mrs. Grace Holley. The substance of her testi- 
mony dealt with the number of visits made by the police 
to her house. In her first recounting of the events, Mrs. 
Holley indicated that there were three visits by the police, 
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the first when Detective Mosrie asked her son about the 
gun, the second when they came with a search warrant 
and the third when they came to arrest her son. (Tr. 98). 
On cross-examination, Mrs. Holley stated that about three 
days after the first visit the police came back with a 
search warrant and about a week later they arrested her 
son. Mrs. Holley then indicated that the first time the 
police came was a Sunday, March 12, 1967 (Tr. 105). 
Mrs. Holley also indicated that Detective Mosrie was pres- 
ent on all three occasions, and did not recall a special 
policeman ever coming and telling her son that if he did 
not come up with the gun the police would be told about 
the incident (Tr. 106). She did remember, however, a 
regular police officer tell her son something similar (Tr. 
108). At this point, the Government requested a recess 
to have certain testimony of the witness transcribed for 
impeachment purposes (Tr. 109). No objection was inter- 
posed by the defense. After reading Mrs. Holley’s previous 
testimony to her, Mrs. Holley (Tr. 118-124), at this point 
indicated, in conformity with that testimony, that Detec- 
tive Mosrie had been to her house only twice not three 
times (Tr. 124). Thereafter, Mrs. Holley’s testimony be- 
came extremely confused, stating Detective Mosrie did not 
have a warrant the first time he came (Tr. 124), but the 
second time he came; that the search and the arrest did 
not take place at the same time but that Detective Mosrie 
didn’t come three times; that the third time the police 
officers came they searched the premises (Tr. 125). Mrs. 
Holley pressed to reconcile her testimony then retreated 
to her previous testimony stating that the second time the 
police came they searched, and the third time they came 
they arrested her son and that they neither searched or 
arrested the first time they came (Tr. 126). Mrs. Holley 
then testified that Detective Mosrie did not come to the 
house all three times, but only the first and second times 
(Tr. 127). Upon the completion of Mrs. Holley’s testi- 
mony the Government requested an impeaching instruc- 
tion (Tr. 127), which the trial court refused to give after 
objection by defense counsel (Tr. 133). 
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The last witness called by the defense was Claythea 
Taylor, the girlfriend of the appellant at the time of the 
offense who testified that the appelant came to her house 
sometime between 8:00 and 8:30 p.m. on the night in 
question. Miss Taylor also stated that she did not notice 
@ gun on appellant’s person that evening (Tr. 140-142). 
On cross, Miss Taylor indicated that she was not sure of 
the time of appellant’s arrival and that it could have been 
as late as 9 p.m. (Tr. 148). The defense counsel then 
rested its case, and renewed its motion for a judgment of 
acquittal which was again denied (Tr. 144). 

In rebuttal the Government recalled Ernest Ward who 
denied having an altercation with the appellant; that he 
drove to work on the evening of March 11 or that he pos- 
sessed 2 gun (Tr. 145). Detective Mosrie was also called 
in rebuttal, without objection, and stated that he went to 
the home of appellant only twice and that he was not 
there on March 12 (Tr. 150-152). 

After closing arguments, and the trial court’s charge 
to the jury charge the jury took luncheon recess at 1:45 
p.m. (Tr. 202). The jury thereafter returned to the court 
with it’s guilty verdict at 3:29 p.m. (Tr. 150*-151*).* 


ARGUMENT 


I. Appellant should be foreclosed from raising any ob- 
jection to the impeachment of Mrs. Holley as no ob- 
jection was raised in the trial court. Further, the 
Government merely used Mrs. Holley’s prior incon- 
sistent statement to cross-examine her and was “con- 
cluded” by her admissions. Any error by use of re- 
buttal thereafter must be deemed as harmless. 


(Tr. 70-71, 78-74, 98-101, 118-124, 126-127, 183, 
144, 150-153) 


Appellant avers that the trial court improperly allowed 
impeachment of the defense’s witness, Mrs. Holley, by use 


+ Note pages marked with an asterisk are those which have dupli- 
cate numbers and include the proceedings of the afternoon of March 
12, 1968, the verdict (Tr. 150-158"), and the proceedings of May 
6, 1968, the sentencing (Tr. 154-156"). 
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of her previous inconsistent testimony at the first trial 
(Tr. 118-124), and the use of the rebuttal testimony of 
Detective Mosrie (Tr. 150-153). Appellant premises his 
argument on the general principle of law that impeach- 
ment can not be obtained on collateral matters. Appellant 
contends that it was incumbent on the trial court to refuse 
to allow impeachment of Mrs. Holley as to the number of 
times police officers visited her house and what occurred 
during those occasions.” We note initially that matters 
involving the scope of cross-examination, admissibility of 
impeaching and rebuttal evidence are addressed to the 
sound discretion of the trial court. As has apparently 
been conceded by appellant (Appellant’s Brief p. 9), at 
no time did appellant object to the cross-examination of 
Mrs. Holley about prior inconsistent testimony or the re- 
buttal testimony of Detective Mosrie. Appellant by his 
failure to invoke the trial court’s discretion, should, there- 
fore, be foreclosed from raising the matter on appeal. 
Covington v. United States, 125 U.S. App. D.C. 224, 370 
F.2d 246 (1966); United States v. Spiro, 385 F.2d 210 
(7th Cir. 1967) ; Ray v. United States, 255 F.2d 473 (4th 
Cir. 1958). 

Foreclosure notwithstanding, appellant’s claim of error 
is still without merit. The use of Mrs. Holley’s prior in- 
consistent testimony did not violate the rule enunciated in 
Ewing v. United States, 77 U.S. App. D.C. 14, 185 F.2d 
683 (1942), cert. denied, 318 U.S. 776 (1948) ,° since the 


5It should be noted that the testimoy regarding how many visits 
were made by the police to appellant’s home and what occurred on 
those occasions was brought out by defense counsel on direct (Tr. 
98-101). It is also submitted that the general thrust of defense 
counsel’s inquiry was toward exploring these matters as opposed 
random remarks by the witness. Appellant is now in the anomolous 
position of saying that the substance of the testimony of a witness 
called by him was collateral to the issues in the case. We would 
venture that the reason defense counsel raised no objections was 
because he felt Mrs. Holley’s testimony to be material. 


¢ “It is true, as appellant contends, that generally the inquiring 
party is concluded by the witness’ answer when cross-examina- 
tion relates to a matter collateral to the issues, and he may not 
rebut it for the purposes of impeachment.” Id. at 21; 185 F.2d 
at 640. 
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testimony was only used on cross-examination and the 
Government was “concluded” by Mrs. Holley’s admissions 
to having previously testified inconsistently at the first 
trial (Tr. 124). No independent evidence was adduced by 
the Government to prove that these statements had been 
made, nor was the transcript of the previous inconsistent 
testimony introduced into evidence. 

While the Government did adduce from Detective Mos- 
rie that he had gone to the Holley house on only two occa- 
sions, in rebuttal to Mrs. Holley’s testimony of three 
visits, any damage to the credibility of her testimony had 
already been done more effectively by her admission on 
cross to having previously testified inconsistently.? Nei- 
ther did Mrs. Holley adequately explain away the incon- 
sistency, but rather returned to her contention that the 
police appeared at her house on three occasions rather 
than two, although her testimony as to what occurred on 
the three occasions seemed to conflict with her testimony 
on direct (Tr. 98, 126-127). The Government submits 
that the testimony of Detective Mosrie also served another 
purpose other than rebuttal, i.e., clarifying a matter that 
was hopelessly obfuscated by the confusing and contra- 
dictory testimony of Mrs. Holley. The substance of De- 
tective Mosrie’s testimony, in addition, redounded to the 
benefit of appellant, since he contended, in conformity 
with the testimony of Mosrie, that the Metropolitan Police 
had been to his house on only two occasions (Tr. 73-74). 

Finally, assuming arguendo, the trial court erred in not, 
sua sponte, precluding the Government’s use of Detective 
Mosrie’s rebuttal testimony, the alleged error does not 
meet the standard of Rule 52(b), Federal Rules of Crimi- 
nal Procedure. The Government had, it is submitted, an 
extremely strong case against appellant i.e., the testimony 
of two eye-witnesses, among other things, as against ap- 
pellant’s bizarre account of his leaving the area in ques- 
tion just prior to the commission of the offenses and his 


7 Note, defense counsel specifically objected to any instruction on 
impeachment after Mrs. Holley testified (Tr. 183). 
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altercation with witness Ward (Tr. 70-71) ; the testimony 
of his mother containing almost innumerable inconsisten- 
cies and finally the inability of appellant’s girlfriend to 
say with precision when appellant had arrived at her 
house (Tr. 144). The Government submits, therefore, that 
one can say “. . . with fair assurance, after pondering all 
that happened without stripping the [alleged] erroneous 
from the whole, that the judgment was not substantially 
swayed by the error ....” Kotteakos v. United States, 
328 U.S. 750, 765 (1946). 


Il. There was sufficient evidence to prove assault with a 
dangerous weapon beyond a reasonable doubt. Since 
appellant does not challenge the sufficiency of the 
other charge for which he received a concurrent sen- 
tence this Court need not reach this issue. 


(Tr. 21-22, 30-31, 64-66, 155*) 


The contention is raised by appellant that as to the 
charge of assault with a dangerous weapon, the trial court 
erred in not granting his motion for judgment of acquit- 
tal, made at the end of the Government’s case (Tr. 64-66), 
because there was insufficient evidence to prove this of- 
fense beyond a reasonable doubt.* We note that no claim 
‘is made that there was insufficient evidence to prove the 
offense of robbery. Since appellant was sentenced con- 
currently on both offenses to an indeterminate sentence 
under 18 U.S.C. §5010(b) of the Federal Youth Correc- 
tions Act (Tr. 155*). For this reason it is unnecessary 
for the Court to reach appellant’s contention. Hirabayashi 
v. United States, 320 U.S. 81 (1943) ; Calhoun v. United 
States, D.C. Cir. Nos. 21,119, 21,120, decided August 9, 
1968.° 


8 Note, in his motion for judgment of acquittal, the question of the 
dangerousness of the weapon used on the complainant was never 
raised. 


* Note, The Supreme Court has expressed interest in studying 
again the Hirabayashi doctrine and will hear oral argument on the 
int in the case of James D. Benton Vv. Maryland, United States 
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Beyond this infirmity of appellant’s position on the as- 
sault count, the Government submits that there was suffi- 
cient evidence to convict him of assault with a dangerous 
weapon. Witness Jackson testified that he saw the appel- 
lant step behind the complainant Taylor and hit him in 
the head with a rock (Tr. 30-31). The complainant stated 
that when he was hit in the back of the head, he lost con- 
sciousness, although he did feel his gun being taken from 
him (Tr. 21-22). While these facts do not make out a 
case that the weapon used on the complainant was “dan- 
gerous” per se or as a matter of law, the Government 
submits that under the circumstances shown by the evi- 

ence the question of the rock’s “dangerousness” was a 
atter for the jury to decide. Cf. Greenfield v. United 
States, 119 U.S. App. D.C. 278, 341 F.2d 411 (1964) .* 

In elucidating a standard to determine when the trial 
court should take the question from the jury, this Court 
has said, “the judge must assume the truth of the Govern- 
ment’s evidence and give the Government the benefit of all 
reasonable inferences to be drawn therefrom,” Curley v. 
United States, 81 U.S. App. D.C. 389, 392, 160 F.2d 229, 
232, cert. denied, 331 U.S. 837 (1947). 

This Court further stated that where there is evidence 
from which “a reasonable doubt or no reasonable doubt is 
possible,” the question is for the jury. Id. at 393, 160 
F.2d at 232. The Government submits that the jury could 
reasonably infer from the fact that the rock was thrown 
at the head of the complainant rendering him unconscious, 
that the instrumentality was something that was “likely 
to produce either death or great bodily harm,” as the trial 


Supreme Court Docket No. 201 on March 24, 1969. We note also, 
however, that this Court has recently relied on Hirabayashi to dis- 
pose of certain claims raised in (Sammie) Jackson V. United States, 
D.C. Cir. No. 21,827, decided February 8, 1969. 


20The instrumentality in Greenfield was a “pop bottle.” The 
Court held that because the question of “dangerousness” was one for 
the jury, the failure of the trial Court to give a requested instruc- 
tion on simple assault was prejudicial error. The Government notes 
OR ee EE Se assault instruction was made in 
case. 
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court correctly instructed (Tr. 196).% The Government 
also notes that the test of the sufficiency of evidence is not 
that it compels the trier of fact to find guilt beyond a 
reasonable doubt, but, rather, whether the evidence “is 
capable of or sufficient to pursuade the jury to reach a 
verdict of guilty by the requisite standard.” Crawford v. 
United States, 126 U.S. App. D.C. 156, 158, 375 F.2d 
332, 334 (1967). 


Ill. Failure to provide appellant with an alleged Jencks 
Statement which the Government did not have in its 
possession was harmless error where appellant other- 
wise obtained the information from other Jencks 
Statements provided by the Government. 


(Tr. 21-24, 37-38) 


Appellant argues that the failure of the Government to 
provide him with a copy of the affidavit to the Search 
Warrant served on him on March 16, 1967, constituted a 
violation of the Jencks Act,” and that the decision of the 
trial court should be reversed on this ground. Assuming 
arguendo, that through the Government’s negligence the 
search warrant affidavit was lost, and also assuming 
arguendo that the objection to going forward without this 
document was properly raised * we submit that Rosenberg 


21 The fact that in this case the weapon used did not cause “death 
or great bodily harm” does not necessarily preclude a finding of 
dangerousness. Cf. McGill v. United States, 106 U.S. App. D.C. 
136, 270 F.2d $29 (1959). 


1218 U.S.C. § 3500. The question of responsibility for loss of the 
affidavit is arguable on this record. While the Government’s trial 
counsel stated that she had secured such from the clerk’s office (Tr. 
24), she was under the assumption that it had either been placed 
in the trial jacket of the case (a search of which revealed it not to 
be there), or that it had been returned to the clerk’s office where 
it had previously been kept on file (Tr. 22-24). There is also some 
indication that the affidavit may have come into the custody of the 
defense at the first trial. The Exhibit Sheet of the first trial 
indicates that “part of a search warrant” was identified as a de- 
fense exhibit (Record No. 7). 


23 The Government submits, alternatively to its harmless error 
position, that appellant abandoned his request for production of 
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v. United States, 360 U.S. 367 (1959), is dispositive. In 
that case the Supreme Court held the failure of the Gov- 
ernment to turn over a typewritten copy of an original 
that had been turned over to the defense to be harmless 
error. The court stated zd. at 370: 


No relevant purpose could have been served by giving 
petitioner’s counsel a typewritten copy of a document 
which he had already given in its original form, no 
advantage was denied by withholding it.“ 


The statements attributable to Donald Taylor on the affi- 
davit were already known to the defense through the P.D. 
163 and P.D. 251 handed to appellant on his request (Tr. 
21-23) (See Supplemental Record filed February 6, 1969.) 
That appellant had such knowledge is further evidenced 


the Jencks Act Statement. No request by defense counsel was made 
for a recess to try and secure the affidavit from the clerk’s office 
(albeit a fruitless search), neither did counsel object when the court 
requested that he proceed with his cross-examination of the wit- 
ness with the Jencks Statements that had already been given him 
(Tr. 24). Though recesses were taken throughout the trial our 
study of the trial record reveals no instance during which defense 
counsel had checked the clerk’s office and that he was unable to 
secure the affidavit there. Also noteworthy in this regard is the 
fact that the Criminal Clerk’s Office of the Court of General Sessions 
keeps a copy of every search or arrest warrant issued from the 
Court of General Sessions (as is the situation in the case at bar). 
These warrants are cross-indexed alphabetically, by place of service 
and by date. Appellant’s present counsel has apparently availed 
himself of those services to secure the copy he attaches to his brief. 
Appellant’s trial counsel, a criminal lawyer for many years could 
well have been aware of these facilities as an alternative method of 
procuring the affidavit in question. As was said in Lewis v. United 
States, 340 F.2d 678, 682-83 (8th Cir. 1965) : 


There is such a thing as abandonment of a request for pro- 
duction under the Jencks Act which forecloses any issue being 
made in respect thereto on appeal. Cf. Harrison v. United 
States, 115 U.S. App. D.C. 249, 318 F.2d 220 (1963) and United 
States Vv. Paroutian, 319 F.2d 661 (2d Cir. 1963). 


24 See also Killian v. United States, 368 U.S. 281 (1961) ; United 
States Vv. Knox Coal Company, 347 F.2d $8 (8d Cir. 1965) ; United 
States v. Dickerson, 8347 F.2d 788 (2d Cir. 1965) ; United States v. 
Sten, 342 F.2d 491 (2d Cir. 1965). 


14 


by the question put to the witness Mosrie in an effort to 
impeach the testimony of Taylor (Tr. 37-38).* 

Although not argued by appellant in his brief nor raised 
at trial, it is arguable that the affidavit to the search 
warrant could also have constituted a Jencks Act State- 
ment of Detective Mosrie.** We note, however, that vir- 
tually all the relevant facts found in that document also 
appear in the P.D. 163 and P.D. 251. The information 
on the search warrant-affidavit, therefore constituted in- 
formation “otherwise obtained by defense counsel,” ** and 
any failure on the part of the Government to provide the 
affidavit at trial, it is submitted, should be considered 
harmless error.” 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


DAvip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
DANIEL E. TOOMEY, 
Assistant United States Attorneys. 


35 Detective Mosrie in answer to defense queries stated affirma- 
tively that complainant Taylor had talked to him and told him that 
three of four persons had “copped” him from behind, and another 
had taken his gun (Tr. 37-38). See Killian v. United States, supra 
n. 14; United States v. Sten, supra n. 14. 


%*18 U.S.C. §3500(e) (1). See discussion Shadoan, Law and 
Tactics in Federal Criminal Cases 208-208 (1964). 


27 Cf. Williams Vv. United States, 119 U.S. App. D.C. 177, 181, $338 
F.2d 286, 290 (1964), distinguishing Rosenberg, supra, on the 
ground the information erroneously withheld from appellant there 
was not “otherwise obtained by defense counsel.” 


po as was the case in Lewis v. United States, supra n. 18 at 

684, “[a]ppellant’s guilt of the charge[s] .. . against him . . . was 

established beyond a reasonable doubt by competent testimony 
other than that given by” either Taylor or Mosrie. 
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Ie It was not vermissidble for the Government te 
read into tvxe record Ure. Nolley's testinony 
ata prior trial which vas inconsistent to teeti=- 
mony given the trial at cand. 

The Goverment suggests that it was permissible to read into the 
record lirs.Holley's testimony in the prior trial which was inconsistent 
to ner testimony in the trial at hand. This ts not correct. 

"Tre commonly accepted broad statement of the rule is? ‘No 
contraSiction shall be permitted on “collateral matters,” Ewing ve 
UeSey 77 UeS. App. DC. 14, 135 7 2d 63535 (1942) at 640. Self contra~ 
diction is contradiction, Thus, "self contradiction of e witness by 
prior statements may be shown only on a metter material to the substantive 
issues of the cases” (euphasis added) Cwaebv, U.S. 212 7 2d 520 (8 cir. 
1954). See also Butts v. Curtis Publishing Co., 225 7-SuppN6, affirmed 
351 F 2¢ 702, affirmed 308 U.S. 130, &7 S.Ct. 1975; 18 Letde 24 1094; 
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The omen asserts that no independent evidence was addueed to 
prove that i'rs. Holley had made anv prior inconsistent stgtexents, and 
that the statements were not "introduced into evidences" Yet, the transcrivt 
of ber previous testimony was read into the record, she was questioned 
about it , and assed if she had made the vrior statements: (Tr. 122-124). 


Clearly then the inconsistency vas "shown". 
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II. The information contained in the affidavit in 
support of the search vrarrant “as not otherwise 
obtained dy the defense counsel through the Jencks 


statements produced at trial. 


In the affidavit in support of the search warrant, Officer Mosrie 


stated that the instrument used in the assault was an funknown object," 


This information was not a obtained by the defense covnsel" 


through the Jencks statements as at trial since both ef the Jencks 


statements stated that the weapon used was a brick. sad the defense 
counsel at trial been appraised of the inconsistency oe Mosrie's writings 
he would have pursued that matter and thus focused sttention on the area 
which was mentioned in appellant's brief, ie, whether there wes substantial 
evidence of assmult with a deadly weapon inview of the! fact that there 

Was no evidence as to the nature of the weapon used. Had the defense 
counsel been alerted as to the uncertainty of the instrument used, he 


would have been in a position to arug this point specifically in nis moe 


tion for judgment of aequital. | 
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